Mandatory Medical Examinations of Doctors Aged 70: Unjust Discrimination or
Necessary Safeguard?

Introduction

In the realm of medical ethics and professional practice, the proposal to subject
doctors aged 70 and older to medical examinations and cognitive testing raises
crucial questions regarding discrimination, public safety, and the preservation of
invaluable experience.

Profiling of a community group based on stereotypical assumptions dependent on a
particular characteristic of a group such as race, age, ethnicity, religion, disability,
marital status, or sex and using this to justify a regulatory or administrative action is a
form of discrimination that is outlawed in most countries.

Yet, the Medical Board of Australia proposes to mandate repeated medical
examinations and cognitive testing on doctors based on a single characteristic of
being aged 70 and on an unproven negative stereotypical assumption that these
doctors are a risk to patient welfare just because of their age [1].

This proposal raises the question of whether the Medical Board of Australia (the
Board) is age profiling older doctors. While not wanting the public to be at risk from
impaired doctors, either younger or older, a reasonable person could ask whether the
Board is discriminating against these doctors based on age.

Notifications

The Board justifies this proposal on the rate of notifications (unsubstantiated
complaints) to the Australian Health Regulation Authority (Ahpra) of registered
Australian doctors. The Board claims that the higher rate per 1000 doctors of
notifications for doctors aged 70 (older doctors) and over compared with doctors
below age 70 (younger doctors) indicates that these older doctors pose a risk to public
safety.

The Board notes [1] that the rate of notifications (per 1000 doctors) for older doctors
is about 1.5 to 1.8 times the rate for younger doctors, and that the rate for older
doctors increased from 2015 to 2023. While the rate of notifications increased from
2015 to 2019, this increase was the same for both younger and older doctors: 70%
and 73% respectively. From 2019 to 2023 the rate of increase in notifications
plateaued; there was a small decline of 3% for younger doctors and only a modest
increase of 9% for older doctors (Table 1).

The Board notes there has been an increased number of notifications from 2015 to
2023 for doctors aged 70 and older [1]. Using the Board’s own data the number of
notifications for older doctors (age 70 and above) was 189 in 2015, 380 in 2019, and
485 in 2023 (see Table 1). In 2023 the number of notifications for older doctors as a



proportion of all registered older doctors was 6.9%. Regulatory action was taken
against just 23% of the doctors who received notifications. These data indicate that
just 1.5% of all older doctors experienced a regulatory intervention in 2023.
However, in 2023 the number of notifications for younger doctors (under age 70) was
substantially higher at 4,765. On an absolute level, the number of notifications for
younger doctors was ten times higher than for older doctors (Table 1).

The pattern of increased rate of notifications from 2015 to 2019 and then a reversal of
this pattern from 2019 to 2023 was seen in the category of Clinical Care notifications.
The rate of notifications increased 190% from 2015 to 2019 among younger doctors
and increased 222% for older doctors. But, from 2019 to 2023 the rate of
notifications in this category declined by similar amounts for both younger and older
doctors: 28% and 22% respectively (Table 1).

Other than providing broad categories of notifications, the Board does not provide
(deidentified) details of the nature of the notifications made against older doctors, or
how these notifications put patient care at risk, and nor does the Board provide details
of how many notifications were substantiated and how many doctors received
multiple notifications. This information is vital to determine whether older doctors as
a group pose an unacceptable threat to the public or are more of a risk than younger
doctors.

The nature of regulatory action taken by the Board in 2022-23 was much more severe
(requiring suspension, fines and reprimands) for younger doctors than older doctors.
34 younger doctors required sever regulatory action whereas no older doctor need
this intervention (Tablel), suggesting that the younger doctors presented a greater
risk to the community.

In summary, there is no evidence in these data that there is an explosion of
notifications among older doctors. The change in the rate of notifications is similar
between younger and older doctors. The rate of notifications increased about 70% in
both groups between 2015 to 2019 and then flattened out to 2023.

The explanation for this pattern is not clear, but given it was observed in both groups
and is of the same magnitude, it is likely that for the period 2015 to 2019 it related to
changes in reporting such as the start of health ombudsmen offices in states,
encouraging the public to consider making complaints to health regulators, as well as
making notifications easier via electronic means. The data do not support the notion
that the rate of notifications for older doctors are continuing to increase or rise
disproportionally.

Table 1
Year 2015 2019 2023
Notifications - | 189 380 485




older doctors
Notifications - | Not provided | Not provided | 4765
younger
doctors
Rate — older 36.2/1000 62.8/1000 69.5/1000
doctors (+73%) (+9%)
Rate — 23.4/1000 39.8/1000 38.3/1000
younger o 20
doctors (+70%) (-3%)
Rate — clinical | 9.7/1000 31.3/1000 24.2/1000
care - older o o
doctors (+222%) (-22%)
Rate — clinical | 7.6/1000 22.2/1000 15.9/1000
care - younger 0 Qo
doctors (+190%) (-28%)
Year 2022-23
Fine or
reprimand or
suspension —
N and % of
notifications
Older doctors - 0
N-% 0.00%
Younger 34
doctors - N- % 0.72%

. 0

Further Evidence Needed

If the Board wanted to provide more convincing evidence to justify its proposal to
mandate medical examinations and cognitive testing for older doctors, the Board
should commission a properly designed study or survey of doctors across different
age cohorts examining their physical health, mental health, substance use, and
cognitive status, and their capacity to examine and treat patients competently. In
addition, the Board should conduct a properly designed trial comparing the Board’s
preferred model of repeated medical and cognitive examinations for older doctors
with current arrangements.



Only after a survey identified problematic performance of older doctors, and a trial
demonstrated the superiority of the Board’s preferred examination of older doctors on
reducing risks to patients and improving the health of older doctors, could the Board
legitimately argue for mandatory medical examinations and cognitive testing of these
doctors.

Medical indemnity insurers in Australia do not increase their premiums based on the
older age of doctors. Their policies are based on two primary characteristics. The
first is the nature and risk profile of the practice and, second, the number of cases
(patients) that practitioners look after during periods in their career (for example, as
reflected in practice income). The actuaries that advise the medical indemnity
insurers do not counsel that older age is an additional risk factor that would justify
additional premiums.

Health committees of medical boards across Australia are generally aware of those
doctors who have impairments based on underlying medical conditions. A report
from an Australian medical board noted that there is no significant difference in the
proportion of doctors over age 60 among doctors known to these committees [2]

In view of all this evidence, there is no substantial indication that older doctors as a
group pose a significant risk to the public. The Board’s age profiling of older doctors
is not sufficient grounds to mandate physical examinations and cognitive testing for
these doctors.

Cognitive Testing

The Board also proposes to force older doctors to undergo regular cognitive tests.
This is despite any robust evidence that healthy aging among older doctors is
associated with any significant cognitive impairment that would affect patient care.
We need to distinguish healthy aging from the development of medical conditions
that become more common as individuals age. Medical boards already have the
capacity to intervene to protect the public in situations where older doctors develop
illnesses (for example Alzheimer’s disease) that affect cognitive capacity.

Healthy aging is associated with subtle changes in cognition. There are gradual
changes that occur in fluid intelligence and crystallised intelligence [3]. Fluid
intelligence peaks in early adulthood and then declines slowly. These changes are
small and gradual. The changes in fluid intelligence are counter-balanced by age-
related improvements in crystallised intelligence. In healthy aging, these changes
complement each other.

These changes of healthy aging have not been linked to problems in clinical practice
that would lead to concerns for public safety. Studies of physician age and in-
hospital patient mortality have generally shown no association with age when
controlled for procedural volumes [4] and no association between physician age and
patient readmission [4]. The reasons behind associations between age and specific
clinical outcomes are complex and are not likely to just relate to age of physician [5].



It is important to note that individual variation is substantial in all doctors who age.
There is no consensus or agreed guidelines that help medical authorities decide what
level of age-related cognitive changes may put the public at risk. The Board
acknowledges this significant limitation [1, page 20]:

1t is difficult to relate the precise degree of neurocognitive loss to doctors’
competence because the actual levels of cognitive impairment that preclude safe
practice have not been determined. There are no agreed guidelines to help medical
boards decide what level of cognitive impairment in a doctor may put the public at
risk.

Prospective studies have not been done addressing this issue [2]. The American
Medical Association in 2015 [6] noted:

the effect of age on any individual physician’s competence can be highly variable,

and in 2018 it withdrew its support for testing physicians cognitively at 70 years of
age [7].

The Board recommends that screening cognitive tests be used for regular testing of
older doctors [1]. The tests mentioned include the Montreal Cognitive Assessment
(MoCA), the Addenbrooke’s Cognitive Examination (ACE-IIT), the Mini Mental
State Examination (MMSE), and the Clock Drawing Test (CDT).

What the Board fails to mention is that these tests have not been validated
specifically for assessing the capacity of physicians. There are no norms for the
cognitive screening tests they propose (MoCA, ACE-III, MMME, or Clock Drawing
Test) for medical practitioners. None of these screening instruments have been
evaluated to discover what scores would determine the doctor’s capacity to practice.
The lack of norms and the potential for test familiarity among doctors undermine the
reliability and relevance of these tests in determining a doctor’s professional
competency.

Discouraging Older Doctors

The targeting of older doctors for forced medical examinations and cognitive testing
by the Board will discourage older doctors from contributing to the profession. Older
doctors have a lot to offer the medical profession. Their experience, mentoring skills,
continuity of care, patient advocacy, and research contributions are invaluable. By
continuing to practice, older doctors can help to improve patient care and contribute
to the advancement of medical knowledge. The loss of senior doctors will be a major
disadvantage the community at this time of physician shortage.

The Way Forward — Improving Current Arrangements

Mandatory cognitive testing of all older doctors is inappropriate and raises the
question that it is a form of age discrimination. There is insufficient evidence to



support the notion that healthy aging doctors pose a significant risk to patient care.
Age profiling undermines the principles of fairness, equality, and individual
assessment.

The Board claims that current regulatory measures are failing to detect some
practitioners with health issues, and this therefore increases the risk to patients. But
the Board provides no robust evidence that supports this claim apart from age
profiling older doctors.

The Board already has extensive and legitimate powers to assess younger and older
doctors who have medical conditions that might affect their cognitive performance
and clinical practice without the need to specifically target older doctors. One way
the Board can identify doctors of concern is to ask doctors with two or more
complaints in a defined period, or who have been reported for a significant lapse in
standard of care, to undergo a health check. The Board has this capacity, and this
should be the norm regardless of age. By implementing a strategy of proactively
identifying doctors of concern, no matter what age, the Board would be able to
achieve its aim of reducing risk to the public without discriminating against older
doctors.

Alternatively, if the Board believes it is a good idea for older doctors to have regular
health checks from their general practitioners to benefit the doctor’s health and to
reduce the risk to the public, then this should be mandatory for all doctors regardless
of age, given that younger doctors have 10 times the number of notifications than
older doctors, are just as valuable individuals as older doctors, and the risk of unwell
(or drug affected) doctors of any age on the public is just as important. The Board
would be well advised to ask all doctors to have a regular medical check-up with their
general practitioner and apply its Code of Conduct [1, page 5]:

The Board’s code of conduct (Code) requires all doctors to have their own general
practitioner (GP) to help them take care of their health and wellbeing throughout
their working lives. Healthy doctors are the cornerstone of Australia’s healthcare
system.

This approach would reassure the medical community that the Board was not trying
to unfairly target older doctors.
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